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At the Interface of Law and History
It has been said that if history is endless argument,
then law is the end of argument. One seeks finality and
closure, the other is constantly searching for new opportunities for debate. So what happens when law and history intersect? Although historians have long been employed as expert witnesses in a range of legal cases, over
the past half century or so a major focus across several
countries has been the use of historical evidence in various courts, commissions, and tribunals concerned with
indigenous claims or cases against the state.

selected aspects of the claims history only.

The chapter on the United States concerns the history of the Indian Claims Commission established by
Congress in 1946 on a five-year mandate that was renewed multiple times until 1978. But here Ray’s narrative
is mainly concerned with the commission’s early years
through the 1950s. And in this instance it is anthropologists rather than historians at the fore of the story. What
emerges is just how slipshod the whole process was in
its initial phase. In some cases expert witnesses for the
Arthur Ray’s new book aims to provide “a single- federal government presented evidence on reports they
volume introduction to the use of historical evidence in had no hand in preparing. After being forced to concede
the varied aboriginal rights and treaty claims settings of as much under cross-examination, one witness described
Australia, Canada, New Zealand, South Africa, and the the lawyers involved as “real sons of bitches and undiUnited States” (p. xxvi). Besides introductory and con- luted bastards” (p. 39). Meanwhile, lacking the resources
cluding sections, the work consists of a chapter on each of available to the federal government, in some instances
these countries, besides Canada, where the unique claims the Indian tribes were forced to find creative ways of hirof the Métis people merit a separate chapter of their own. ing their own experts, including some engaged on a conGiven the scale of the issues involved, Ray emphasises tingency basis, thereby setting up a vested financial inthat it has not been possible to provide comprehensive terest in the outcome of the cases.
coverage. Consequently, in most cases the focus is on
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Matters improved over time. The Justice Department
soon learned that it was not good practice to put up witnesses who knew nothing of the cases. Meanwhile, a
fund was created to resource Indian petitions before the
commission. The advent of the Indian Claims Commission transformed the discipline of anthropology in the
United States. With substantial funding available for the
first time, anthropologists were able to explore the experiences of American Indian tribes in detail. The new
interdisciplinary field of ethnohistory (and the journal
Ethnohistory) emerged directly out of this context. At
the same time, the process divided the academic community down the middle, between those happy to appear
on behalf of the government and others committed to
presenting evidence for the tribes. In theory the distinction ought to make no difference as the first duty of expert witnesses is always to the court or commission that
they appear before. Yet in reality it appeared to matter a
great deal, with witnesses more often than not presenting vastly different accounts of the past depending on
who had commissioned them.

rate process set up in 1976 to resolve aboriginal claims to
Crown lands within Northern Territory. He is on more
familiar terrain when discussing the backlash against
so-called black armband history that arose through the
1990s, fostered and encouraged by Prime Minister John
Howard. In Australia the recognition of aboriginal rights
continues to be limited, with courts careful (as in the
Yorta Yorta case [1998], when the Australian Federal
Court ruled that the “the tide of history” had washed
away aboriginal title in northern Victoria) to confine
these to less valuable lands.

Within New Zealand, in 1975 the Waitangi Tribunal
was established as a standing commission of inquiry to
investigate Māori claims arising out of acts or omissions
of the Crown alleged to be contrary to the principles
of the Treaty of Waitangi signed in 1840. For its first
decade, the tribunal was confined to investigating claims
concerning events that took place after 1975. But an
amendment in 1985 enabled the tribunal to inquire into
grievances under the treaty dating back to 1840, paving
the way for thousands of historical claims to be filed.
Although Canada flirted with the idea of establishing Large numbers of historians have been employed in the
its own Indian Claims Commission in the 1940s, when process since that time, allowing for detailed historisuch a body was eventually set up in 1991 it had a much cal research to be compiled at a tribal and district level.
more restricted mandate to investigate allegations that While much of this research is ground-breaking, some
specific undertakings to the First Nations had not been academic historians have debated familiar issues around
fulfilled (on which it could make non-binding recommen- this alleged presentist or instrumentalist history. Ray
dations to the government). Broader assertions of aborig- summarizes some of the key contributions to that deinal title would still need to go through the courts, which bate, which is usually focused on the Waitangi Tribunal’s
had been slow to accept the validity of aboriginal claims own reports, rather than those of the historians to apfrom the Calder (1973) and Delgamuukw (1997) cases on- pear before it as expert witnesses. As a judicial body
ward. Meanwhile, for the Métis people, simply achieving charged with fulfilling particular statutory responsibilirecognition as an aboriginal people was a big part of the ties to make judgment on claims against the Crown, the
challenge. A distinct people who had emerged out of in- tribunal obviously has a different set of priorities–and a
termarriage between First Nation communities and the different modus operandi–than most historians. Morenewcomers, for much of their history they were viewed over, much of the debate has been framed around Trias being “a half-primitive and half-civilized people” des- bunal inquiries that took place through the 1980s and
tined for extinction (p. 227). But having achieved con- 1990s. Some observers do not seem to have noticed that
stitutional recognition in 1982, a major question subse- the Tribunal has adopted a much more conservative tone
quently battled out in the courts was precisely what abo- in its reports since around 2004, coinciding with a period
riginal rights they held that had been protected and just of intense scrutiny and criticism.
who qualified as a Métis. Ray appeared in a number of
Perhaps the most unique regime examined in the
these cases as an expert witness for the Métis and debook is South Africa’s post-Apartheid claims process unscribes how the researchers involved were again sharply
der the Restitution of Land Rights Act of 1994 and later
divided along party lines.
amendments. Ray notes that, unlike the other counIn Australia, legal challenges to the all-pervasive doc- tries examined in his book, South Africa’s process retrine of terra nullius were launched from 1971 onward, jected indigenity as a basis for claims in order to avoid
culminating in the Mabo case (1992) and later develop- stoking divisions between traditional foes. Instead, the
ments. But Ray devotes much of his attention to less only claims eligible for consideration are those based
widely known aspects of the story, including the sepa- on racially based land dispossessions under the Natives
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Land Act 1913 and subsequent legislation. And whereas
in some countries the historiography of indigenous and
newcomer encounters has been transformed as a result
of the claims processes, in South Africa there had been a
long record among anglophone anthropologists and historians of exposing the brutality and racism at the heart
of the country’s story before 1993. But there was one
thing shared in common with other jurisdictions: like
most of the other cases considered, South African authorities vastly overestimated the speed at which claims could
be researched and resolved.

ences and needs, such as relaxing the hearsay rule that
acted as a barrier to oral history testimonies being recounted. In some instances, as with the bicultural Waitangi Tribunal that holds most of its hearings on Māori
marae (tribal meeting grounds), with extensive use of
tribal protocols and considerable evidence heard in the
Māori language, those accommodations had gone further
than elsewhere.

For both practitioners and interested observers, Ray’s
book provides a useful introduction to the various aboriginal rights and restitution regimes across five counAs Ray notes in a concluding chapter, for all of their tries. While more detailed studies are available for the indifferences, the processes established across the several dividual nations, the power of this book rests in its comcountries for resolving indigenous claims shared a num- parative framework, enabling readers to understand how
ber of similarities. Authorities in each case aimed to es- processes for resolving indigenous claims have evolved
tablish regimes that were limited, timely, carefully de- over time and the strengths and weaknesses of individual
lineated so as to avoid undue disruption to the existing regimes. In most cases this is an ongoing story as indigeorder, and with outcomes aimed at closure or finality. In nous peoples and the descendants of settlers renegotiate
most cases, highly formal legal processes have been mod- the terms of their mutual coexistence and reconciliation
ified to some extent to accommodate indigenous prefer- in the early twenty-first century.
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