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This is a long review and perhaps a contro‐
versial one. The much-awaited English translation
of Raphael Gross's seminal book on Carl Schmitt's
antisemitism, based on a doctoral dissertation at
the  University  of  Essen  and  first  published  by
Suhrkamp ten years ago to much media attention
in Germany, and subsequently in France, makes a
substantial contribution to contemporary scholar‐
ship on Schmitt, one of the most influential public
lawyers  and  constitutional  theorists  of  the
Weimar  Republic.  Preceded  by  a  well-balanced
preface by Peter C. Caldwell, which elegantly situ‐
ates Gross's argument in the contemporary intel‐
lectual field, Joel Golb's translation is accurate and
precise.  It  is,  however,  the  argument  of  Gross's
study which seems initially strikingly persuasive,
but emerges as increasingly problematic. On the
one  hand,  no  doubt  remains  that  Schmitt  held
deeply entrenched antisemitic  views throughout
his life. As such, Gross's study serves as a warning
against the uncritical Schmitt enthusiasm that oc‐
casionally  marks  contemporary  cultural  studies,
that is, a kind of desire for political Eigentlichkeit

now that poststructuralist theories have run their
course. On the other hand, Gross's study has a far
more ambitious goal than simply providing an ac‐
count  of  Schmitt's  antisemitism  and,  in  this  re‐
spect, it does have severe limitations that require
a  more  detailed  assessment.  Most  importantly,
Gross unwittingly falls into Carl Schmitt's trap. 

The central  question of  Gross's  study is  not
whether Schmitt really was antisemitic--not even
the most enthusiastic Schmitt apologists would se‐
riously deny this. Neither is the central question
whether  traces  of  Schmitt's  antisemitic  convic‐
tions  can  be  found  throughout  his  political
thought and his work as a constitutional scholar--
needless to say, they can. Rather, Gross's project
seeks to reduce Schmitt's entire way of thinking
about the political and about law to the binary op‐
position  between  "friend"  and  "enemy"--intro‐
duced in Der Begriff des Politischen (1932)--which
Gross interprets from the perspective of Schmitt's
involvement in the Nazi state as the difference be‐
tween a  homogeneous  German Volk and a  per‐
ceived "other,"  that  is,  Judaism,  that  is  not  only



"alien" to this Volk but threatens the latter's exis‐
tential  survival.[1]  Seen  from  this  perspective,
Gross  claims,  not  only  does  Schmitt's  thought
stand in clear opposition to  the tradition of  the
liberal Rechtsstaat--indeed, the very source of his
critique of the modern democratic state is to be
found in his antisemitic convictions. 

Although  Gross  unearths  much  interesting
historical material that had largely been neglect‐
ed, at least before the German publication of his
study in 1998, and although he aptly contextual‐
izes Schmitt's antisemitism in the theological de‐
bates of the more radical strands of Protestantism
and Catholicism in Weimar Germany, as soon as
he seeks to engage with the substantive political
and legal challenges of Schmitt's thought, his ac‐
count reveals not only its lack of necessary philo‐
sophical  sophistication  but  also  of  critical  dis‐
tance. In short: Gross's tendency to adopt a per‐
spective of moral indignation ultimately falls into
Schmitt's trap and amounts to a kind of "Schmit‐
tianism" in reverse, a stance that prevents Gross
from undertaking a sober analysis of Schmitt's po‐
sition in the theoretical debates of Weimar consti‐
tutionalism.[2]  Although  Gross  wishes  us  to  be‐
lieve otherwise, there is more to Schmitt than his
antisemitism,  which  is  precisely  what  makes
Schmitt the "dangerous mind" whose influence on
postwar  political  thought--as  Jan-Werner  Müller
has shown in great detail--should not be underes‐
timated.[3]  We  might  not  agree  with  Schmitt's
constitutional  theories  and his  political  thought,
but we will do well to take seriously the uncom‐
fortable questions that, for instance, his notions of
sovereignty and legitimacy pose for any modern
liberal state. Indeed, we ignore them at our peril. 

Gross, of course, is entirely correct in pointing
out the "provocative pseudoclarity" of the central
concepts  Schmitt  employs,  which  make  them
"open to all  kinds of interpretations" (p.  3).  Any
reader of Schmitt should beware of taking him at
face  value  and  without  understanding  the  ulti‐
mate consequences to which Schmitt's line of ar‐

gument  can  lead.  But  Gross's  desire  to  reduce
Schmitt's  entire  legal  and  political  thought  to  a
fairly simple antisemitic position and his attempt
to exclude Schmitt from the history of modern po‐
litical thought consistently underestimate the seri‐
ousness of Schmitt's challenge to modern liberal
democracy.  In  other  words,  simply  assuming,
without any serious philosophical argument, that
"formal  equality"  and  a  "claim  to  universality"
constitute "the final form of state legitimacy" (pp.
96,  226) is  not  a  sufficient  defense  against
Schmitt's attack on the legislative state. More wor‐
ryingly, however, Gross is also forced to adopt far-
reaching conclusions whose implications can be
occasionally  somewhat  problematic,  to  put  it
diplomatically:  assuming  that  Schmitt's  anti‐
semitic convictions and his opposition to the liber‐
al Rechtsstaat are based on the same theoretical
ideas, he begins to suggest, for instance, that any
attempt to examine critically the universal claims
of a normative theory of law not only must be in‐
debted to Schmitt, but also tends toward an anti‐
semitic position. 

Despite these shortcomings, however, Gross's
work  has  considerable  merit.  Schmitt's  anti‐
semitic convictions were obvious even before his
almost  stellar  rise  to  prominence  during  the
1920s. In his early diaries, written between 1912
and  1915  and  published  only  a  few  years  ago,
Schmitt  complains  about  his  own  "Jewish  com‐
plex": admittedly, he might occasionally note in a
more positive vein that there are "more educated
men  among  the  Jews  than  among  Christians
which is why it is so easy to get on with them," but
the many references to "the Jews" throughout the
diaries, and often in the most unlikely of contexts,
betray  a  barely  hidden obsession,  bordering  on
paranoia, with what he sees as the "other" of Wil‐
helmine society.[4]  The culmination of  Schmitt's
antisemitism, however, comes in the aftermath of
some of his most important and lasting contribu‐
tions to modern political thought, such as Politis‐
che Theologie (1922),  Der Begriff  des Politischen
(1932),  and Legalität und Legitimität (1932):  the
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conference  "Das  Judentum  in  der  Rechtswis‐
senschaft," organized and directed by Schmitt in
October  1936  on  behalf  of  the  Reichsgruppe
Hochschullehrer  des  Nationalsozialistischen
Rechtswahrerverbands,  at  which  he  outlined
what he saw as the struggle of German jurispru‐
dence  against  Judaism.[5]  The  importance  that
Schmitt attached to this struggle should not be un‐
derestimated and, indeed, he published his own
concluding remarks to this conference twice in a
slightly changed version.[6] 

Schmitt also pursued his antisemitic ideas af‐
ter 1945, of course, most prominently in the notes
of  the  Glossarium,  written  between  1947  and
1951, in which he repeated, for instance, one of
the  central  commonplaces  of  a  religiously  in‐
spired antisemitism by arguing that the crucifix‐
ion of Jesus was ultimately the outcome of "Jew‐
ish" pressure on the Roman authorities.[7] Gross,
who  rightly  sees  such  comments  as  Schmitt's
Christian  stylization  of  a  political  battle  against
Judaism,  also  lucidly  points  to  the  strategy  that
Schmitt adopts in these notes: "In the Glossarium
Schmitt  condemns antisemitism ...  as  something
vulgar,  while  simultaneously  demonizing  the
Jews"  (p.  217).  Prohibited  from  teaching  in  the
new Federal  Republic,  Schmitt  relied on a  com‐
plex network of correspondents and, at times, tru‐
ly bizarre forms of self-stylization to influence the
reception of his work among a new generation of
legal scholars and political theorists, whose mem‐
bers often sought to downplay and minimize his
direct involvement in the Nazi state, among them
Ernst  Forsthoff,  Helmut  Quaritsch,  and  Günter
Maschke.[8] 

Following the  lead of  Nicolaus  Sombart--the
son  of  the  sociologist  Werner  Sombart,  whose
work on the evolution of  modern capitalism ri‐
valed  that  of  Max  Weber,  but  whose  Die  Juden
und das Wirtschaftsleben (1911) fed into the anti‐
semitic  strands  of  the  conservative  revolution--
Gross distinguishes between three different stages
in  the  development  of  Schmitt's  antisemitism:

while Schmitt's legal and political thought before
1933 is marked by a "structurally antisemitic po‐
tential,"  in  the  period  between  1933  and  1945
Schmitt  propagates "explicitly antisemitic ideas,"
which he sought to disown and reinterpret after
World War II by turning himself into the victim of
historical forces beyond his control and by align‐
ing  himself  with  the  conservative  resistance  to
Hitler's regime.[9] 

Against this background, Gross's study clearly
and rightly seeks to correct the repeated assertion
by many Schmitt enthusiasts on both sides of the
Atlantic that Schmitt's antisemitism, as alarming
and appalling it may be, is of little relevance for
his work as a political philosopher and constitu‐
tional scholar.[10] Nevertheless, despite his often
explicit antisemitism Schmitt has also returned, in
more recent years, to the forefront of political the‐
ory on both sides of the Atlantic. Some of the cen‐
tral arguments that can be found in his writings
from the  1920s  and early  1930s,  uncannily  pin‐
pointing  the  pitfalls  of  liberal  democracy  and
highlighting the uncomfortable limits of civil soci‐
ety, have even served as the basis of a revised con‐
ception of the political after the decline of a Rawl‐
sian  liberalism  inspired  by  the  tradition  of  Im‐
manuel  Kant's  notion of  civil  society.[11]  At  the
same time,  Schmitt's  theoretical  oeuvre has also
become a point of reference among cultural theo‐
rists writing in the aftermath of the 1980s decon‐
structive  turn,  such  as  Giorgio  Agamben.[12]
Whatever we might think of such theoretical con‐
cerns, Schmitt's arguments--for instance, in Legal‐
ität  und  Legitimität--pose  serious  questions  to
those who regard constitutional democracy mere‐
ly as a given, as a self-perpetuating normative or‐
der of society, without wishing to pay much atten‐
tion to the fragility of this order.[13] 

But does this mean that such recent work in
political and legal thought, as well as cultural the‐
ory,  unwittingly  or  even  willingly  continues
Schmitt's antisemitic convictions into the present?
Gross thinks so. In his concluding remarks he be‐
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gins to suggest that any critique of theoretical po‐
sitions that are generally described as empirical
and  positivist  transports  Schmitt's  antisemitic
convictions into the present: 

"Schmitt's  battle  against  positivism  was  not
only widely approved in both the Weimar Repub‐
lic and Nazi State. At present in Europe and North
America, many efforts are evident in the academ‐
ic fields of legal studies, political science, history,
and literary studies to make his ideas fruitful by
simply excising their openly racist and antisemitic
dimension.... With the postwar renaissance of an
antipositivist  understanding of  law and scholar‐
ship,  the  concept  of  positivism  increasingly
amounted to a defamatory slogan used negatively
in  scholarly,  ideological,  and political  conflicts.
But the defamation had already been initiated by
the  Young  Hegelian  critique  of  religion,  for  in‐
stance in Feuerbach's definition of the Jewish reli‐
gion of  revelation as  a  morally  indifferent  faith
based on law alone ... Carl Schmitt was an impor‐
tant  representative  of  this  intellectual  current"
(pp. 226-228). 

Leaving aside the problem that there are in‐
deed epistemological problems with positivism in
the narrow sense of the term, it seems that Gross's
conclusion confuses  analogies  with causal  links.
Nevertheless, in his own afterword--in which he
reacts to the German and French discussions of
his book--Gross continues this argument, which is
now  formulated  as  a  question:  "The  question
emerges  of  whether  a  repeated  use  of  central
Schmittian concepts still reconstructs or transmits
their  antisemitic  contents  when  political-moral
demarcation from Schmitt's perspective has also
been established" (p. 237). Gross carefully avoids
a direct answer, but his ensuing references to the
philosopher  Agamben,  constitutional  scholar
Ernst-Wolfgang Böckenförde,  the  historian Rein‐
hart Koselleck, and Egyptologist and cultural theo‐
rist  Jan  Assmann  leave  little  doubt  that  he  be‐
lieves  their  work  to  continue  Schmitt's  anti‐
semitism unwittingly. 

Gross's  reaction to Assmann's  argument,  for
instance,  about  ancient  Israel's  "Mosaic  distinc‐
tion"--in  Moses  the  Egyptian (1997)  and
Herrschaft  und  Heil (2000)--is  a  case  in  point:
Gross accuses Assmann of carrying over "an en‐
tire spectrum of Schmittian positions intertwined
with the jurist's Nazi and antisemitic engagement"
(p.  240).[14]  This  remark refers  in  particular  to
Assmann's theory of cultural memory, which to a
considerable extent rests on the notion that social
groups seek to construct such cultural memory in
order  to  stabilize  their  own  identity.[15]  For
Gross,  however,  this  argument  ultimately  sup‐
ports the notion of the "homogeneity of cultures
and nations" and, as such, echoes antisemitic con‐
ceptions of a German Volk. 

Gross's response to Assmann is, however, part
of a much wider and, in many ways, more prob‐
lematic claim: if we take seriously the problems
Schmitt highlights with regard to the foundation
of democratic rule and constitutionalism, for in‐
stance, in his Verfassungslehre (1928) and in Le‐
galität und Legitimität, the central arguments of
which have little to do with Schmitt's antisemitic
convictions,  do  we  unwittingly  take,  as  Gross
writes, a "structurally antisemitic" position (p. 9)?
Gross discusses the Verfassungslehre only in pass‐
ing and ignores Legalität und Legitimität entirely,
although both represent Schmitt's most important
work as a constitutional scholar in Weimar Ger‐
many. To put it more sharply: is an attempt to crit‐
ically  examine  the  universalism  of  the  modern
liberal  state  camouflaged  antisemitism?  Again,
Gross seems to think so, but it remains doubtful
that Schmitt's critique of the Rechtsstaat can be
disqualified quite so easily. Indeed, the entire de‐
bate  between  Schmitt  and  the  constitutional
scholar Hans Kelsen, which features prominently
in Gross's study, is less concerned with the role of
Judaism in the German state than with the demar‐
cation between a substantive notion of the politi‐
cal,  which  influences  the  rule  of  law  (Schmitt),
and a formal notion of legality grounded in a ba‐
sic norm which diffuses the problem of sovereign‐
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ty (Kelsen).[16] Following earlier remarks by Leo
Strauss,  Gross  regards  this  debate,  however,  as
"Schmitt's struggle" against a specifically "'Jewish'
neo-Kantianism,"  which  furthermore  continues
Bruno Bauer's nineteenth-century critique of Ju‐
daism.[17] 

While  Gross  is  correct  to  assume  that
Schmitt's personal attack on Kelsen was motivat‐
ed by his negative attitude toward the history of
Jewish emancipation in Germany since the mid-
nineteenth  century,  Schmitt's  arguments  against
the normative neo-Kantianism of Kelsen's theory
of law can also be made from a position that is de‐
cidedly  not  antisemitic.  Gross,  it  seems,  moves
onto thin ice as soon as he leaves the history of
antisemitism behind and enters the field of legal
theory. He not only fails to realize that the prob‐
lems  addressed  in  the  debate  between  Schmitt
and Kelsen remain with us today, but he also un‐
derestimates  Kelsen's  influence  when  he  notes
that,  in  contrast  to  Schmitt,  Kelsen's  defense  of
Weimar constitutionalism is "virtually unknown"
(p.  88).  Given the more than twenty volumes of
material published by the Hans Kelsen Institut in
Vienna and the wide reception of Kelsen's consti‐
tutional thought in the United States, such a claim
is somewhat bizarre. 

But even Gross's discussion of the climax of
the  debate  between  Schmitt  and  Kelsen,  which
took place in 1931 and was centered on their very
different accounts of sovereignty and emergency
powers,  remains  reductive.  Schmitt's  argument
for an authoritarian notion of sovereignty is sim‐
ply described as following the logic of a theologi‐
cal miracle, while Kelsen's alternative is not really
discussed in any detail.[18] As such, it is not sur‐
prising that Gross,  although he mentions it  in a
short  discussion  of  Schmitt's  account  of  John
Locke and Thomas Hobbes, downplays the funda‐
mental problem of whether law generates author‐
ity  (Locke  and  Kelsen)  or  authority  creates  law
(Hobbes  and  Schmitt).  It  seems,  then,  that  the
move to reduce Schmitt's constitutional thought to

mere  antisemitism forces  Gross  to  overlook  the
fundamental  issues  at  stake  in  the  debate  be‐
tween Schmitt and Kelsen. 

Given what I have said thus far, the English
subtitle of Gross's study is quite misleading, since
we  learn  fairly  little--apart  from  the  obvious--
about either Schmitt's  work in the field of  legal
theory or the state of German jurisprudence and
state law theory in the Weimar Republic or under
Nazi rule.[19] Schmitt was famous and, after 1933,
especially  close  to  the  Nazi  leadership,  but  his
work hardly represents the entire field of public
law in Germany between 1933 and 1945, and his
actual  influence  in  the  legal  profession  waned
considerably  from  1936  onward.[20]  Neverthe‐
less, Gross is right to argue that Schmitt's relation‐
ship  to  the  National  Socialists  before  and  after
1933  is  particularly  illuminating  with  regard  to
his  antisemitic  convictions.  Indeed,  before  1933
Schmitt might not have opposed the Nazis direct‐
ly, but "he has also nothing positive to say about
them" (p.  27).  In Legalität  und Legitimität,  pub‐
lished in 1932, he even defended the constitution‐
al  right  of  the  Reichspräsident  to  dissolve  the
paramilitary  wings  of  the  Nazi  Party  and  was
quoted on both sides during the legal proceedings
about  the  so-called  coup  against  Prussia  at  the
Staatsgerichtshof in Leipzig. Schmitt's arguments
are  ironically  better  suited  to  defend the  Social
Democratic caretaker government of Prussia than
Paul von Hindenburg's and Franz von Papen's at‐
tempt to place Prussia under commissarial rule.
[21] 

In  the  light  of  Schmitt's  remarks  about  the
Nazis before 1933, it is necessary to ask whether
Schmitt's engagement with the Nazi state was the
result  of  sheer  careerism,  whether  he  saw  the
Nazi state as the realization of his own authoritar‐
ian political theory, or whether he simply aligned
himself  with  the  Nazis  because  they  shared his
antisemitic  notion  of  a  homogeneous  German
Volk. Needless to say, Schmitt is not the only pub‐
lic  lawyer  who  regarded  the  Nazis  before  1932
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with  some skepticism.  Few German law profes‐
sors, with the notable exception of Otto Koellreut‐
ter,  supported  the  Nazis  before  they  assumed
power in 1933, only to declare their allegiance to
the new state once Koellreutter had dissolved the
important  Association  of  German  Teachers  of
State Law.[22] Although Koellreutter, the leading
theoretician  of  state and  administrative  law  in
Nazi Germany, consulted with Schmitt about the
reorganization of the legal profession under Nazi
rule,  he  also  regarded  Schmitt  as  a  direct  rival
and sought to generate doubts about the authen‐
ticity  of  the  latter's  political  convictions  among
the establishment of the Nazi Party and SS.[23] 

On the one hand, Schmitt's move toward the
Nazis was clearly an example of opportunism, a
development that becomes especially obvious in
his  reaction  to  the  Röhm  crisis,  "Der  Führer
schützt das Recht" (1934).[24] On the other hand,
the enthusiasm with which Schmitt involves him‐
self in the racial policies of the Nazi state is sug‐
gestive  of  a  much  darker  motivation.[25]  Gross
rightfully considers the problem of Schmitt's op‐
portunism a central  question,  one that  becomes
particularly pertinent when we consider the anti‐
semitic agenda of the conference "Das Judentum
in  der  Rechtswissenschaft."  But  although  Gross
first argues that "Schmitt's career indeed reveals a
consistent  opportunism"  (p.  27),  he  finally  con‐
cludes that it played no role in Schmitt's support
of the Nazi state and its antisemitic policies: "dur‐
ing the Nazi period Schmitt tried to concretely re‐
alize his antisemitic ideas.  Nazism supplied him
with an opportunity to apply those ideas, which
he  entertained,  as  political  currency,  before  his
Nazi engagement--no other conclusion makes logi‐
cal sense" (p. 30). But what about the possibility
that Schmitt was ready to further his own career
by aligning himself with an ideology that shared
his own antisemitic convictions? In other words,
shared antisemitic attitudes between Schmitt and
the Nazis made an opportunist career move espe‐
cially  easy--after  all,  the  Nazis  did  not  need
Schmitt,  but  Schmitt  needed  the  support  of  the

Nazis, as Hannah Arendt once suggested.[26] Such
a conclusion seems not entirely implausible, and
Gross himself admits that "Schmitt and his disci‐
ples ... directly profited from the now-open posi‐
tions" vacated by Hermann Heller,  Hans Kelsen,
and Erich Kaufmann, among others who had to
flee the Nazi state (p. 25). Indeed, Schmitt found
the Nazi state attractive for a host of reasons: the
Führerstaat,  as technocratic as the latter turned
out to be in the end, promised to be the realiza‐
tion of precisely the kind of authoritarian execu‐
tive power, based on the personal sovereignty to
decide, which he had already outlined in Der Be‐
griff des Politischen, Politische Theologie and Le‐
galität und Legitimität with regard to the position
of the Reichspräsident during the Weimar Repub‐
lic.  Since,  for Schmitt,  "legitimate government is
government from above," he might have viewed
the  technocratic  aspect  of  the  National  Socialist
party system with some skepticism--unlike Koell‐
reutter,  who wholeheartedly endorsed the latter
as  an  administrative  lawyer--but  the  new
Führerstaat was in many ways a radicalized ver‐
sion of the position Schmitt already held since the
1920s.[27] 

Gross, however, does not regard Schmitt's ap‐
peal  to  the  concepts  of  Führer,  Führertum, and
Führung as a radicalization of Schmitt's Weimar
authoritarianism and his interpretation of Article
48 of the Weimar constitution, but rather as an‐
other  example  of  Schmitt's  antisemitism.[28]
Doubtless,  Schmitt's  language after  1933 follows
the Nazi party line, yet during the Weimar Repub‐
lic the desire for a charismatic and politically de‐
cisive Führer, including the term itself, cut across
all party political, confessional, religious, and so‐
cial divides.[29] Gross's analysis of Schmitt's polit‐
ical language is far more successful when he dis‐
cusses the latter's use of the terms Art and Gle‐
ichartigkeit,  which, in the second edition of Der
Begriff des Politischen (1934), takes on an increas‐
ingly biologistic and racist meaning, one that de‐
fines the Jewish population as artfremd vis-à-vis a

H-Net Reviews

6



homogeneous  German  Volk,  although  Schmitt
hesitates to say so directly. 

Gross's study is undoubtedly best when he ex‐
amines  the  complex  sources  of  Schmitt's  anti‐
semitic  convictions  and  when  he  convincingly
shows how, after 1945, Schmitt sought "to locate
himself in the circle of the conservative German
resistance" (p. 199). Most importantly, Gross cor‐
rects the widely held view that Schmitt's conser‐
vative Catholic upbringing in the Sauerland was
the central source for his antisemitic convictions.
While important, the latter contributed only one
facet to Schmitt's antisemitism, and Gross success‐
fully traces the profound influence of the political
theology of German Protestantism on his notions
of Volk and nomos.  In a certain sense, the more
radical fringes of German Protestantism provided
the  Catholic  Schmitt  with  a  politico-theological
orientation  that  the  political  representatives  of
the  Catholic  middle  class  in  the  Zentrumspartei
were unable to deliver. Although involved in gov‐
ernment  throughout  the  Weimar  Republic,  the
Zentrumspartei  had  to  rely  on  a  highly  diverse
base  with  often  contradictory  interests,  a  situa‐
tion that stood in sharp contrast to the more uni‐
fied image of the modern state in Schmitt's politi‐
cal theory.[30] As Gross correctly points out, this
peculiar blend of Catholic and Protestant political
theology led Schmitt to draw on the political tradi‐
tion  of  a  radical  counter-Enlightenment--repre‐
sented  in  particular  by  the  Vicomte  de  Bonald,
Joseph de Maistre,  and Juan Donoso Cortés--and
ultimately  led  him to  combine "traditional  anti-
Jewish motifs  with  a  modern anti-universalism"
(pp. 80-81). 

Without realizing it, however, Gross increas‐
ingly begins to fall victim to the strange logic of
Schmitt's argument and even adopts what can be
termed a kind of "Schmittianism in reverse," char‐
acterized by the assumption that any critique of
universalism is necessarily Schmittian and contin‐
ues  the  latter's  antisemitism.  Philosophers  call
this type of argument a category mistake: in the

same  way  that  Schmitt,  especially  after  1933,
openly describes a normative, formal, and legalis‐
tic interpretation of constitutional law, represent‐
ed  by  Kelsen  and  Hermann  Heller,  as  "Jewish,"
Gross  links  the  critique  of  universalism  to  a
Schmittian antisemitism.[31] He repeats, in other
words, Schmitt's own category mistake, simply in
reverse. 

But Gross's  category mistake is not the only
problem of his methodology, for he also presents
us with a kind of informal fallacy: Gross explicitly
argues that Schmitt's critique of the constitutional
state as a "Jewish legal state" really only emerges
after 1933 but then proceeds to show that the log‐
ic of Schmitt's bizarre claim is already structural‐
ly present in his earlier works, such as the first
edition of Der Begriff der Politischen and Politis‐
che Theologie.  It is "structurally" present, for in‐
stance,  in  Schmitt's  distinction between "friend"
and "enemy," although there is  no reason to as‐
sume  that  such  a  distinction--as  undoubtedly
problematic as it is--has to be read exclusively in
terms of Schmitt's antisemitism. Does the binary
structure of Schmitt's claim make it inherently an‐
tisemitic? 

To be sure, antisemitism rests on such a bina‐
ry opposition, but it would surely be far-fetched to
argue that all binary oppositions are antisemitic,
such as, for instance, the "Hegelian dialectic." In‐
deed,  the  universalism  and  formal  procedural
qualities of the modern Rechtsstaat,  and the no‐
tion of civil society that underlies this state, rest
on  a  philosophical  tradition--German  Idealism
and especially Kant and Georg Wilhelm Friedrich
Hegel--that operates rather often with such binary
modes of thought. Although it has been claimed,
somewhat unpersuasively, that Kant's philosophy
is marked by the traces of antisemitism that run
through  German  Idealism,[32]  it  should  also  be
noted that Kelsen's own Reine Rechtslehre (1934),
the counterpart to Schmitt's work, relies heavily
on  a  Kantian  model.[33]  Does  this  imply  that
Kelsen's own defense of the democratic state, be‐
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cause  it  rests  on  a  clear  binary  distinction  be‐
tween a formal and a substantive notion of law,
ultimately  follows  the  logic  of  Schmitt's  argu‐
ment?[34] This conclusion would be a necessary
implication of Gross's own argument. 

Gross's "Schmittianism in reverse" also leads
him to an overly simplified opposition between a
liberal strand of German intellectuals, represent‐
ed by Max Weber, Ernst Cassirer, and Aby War‐
burg,  and  an  irrational  one,  represented  by
Schmitt, Oswald Spengler, and Martin Heidegger.
Such  clear-cut  distinctions  might  be  a  helpful
heuristic device, but hardly reflect the complexity
of  intellectual  culture  between  1918  and  1933.
Weber's  liberalism remained an aristocratic  one
and his  assessment of  mass democracy was not
entirely positive.[35] Likewise, it is certainly true
that Cassirer and Warburg regarded myth as "a
threat to liberal values," but Cassirer's Philosophie
der  symbolischen  Formen (1923-29)  as  well  as
Warburg's unfinished Mnemosyne-Atlas (1924-29)
also emphasized, much like Walter Benjamin, the
anthropological inevitability of myth-making.[36] 

Seen  against  this  background,  the  central
problem of Gross's argument is what I have called
his  "Schmittianism in reverse":  he  falls  into  the
trap of  Schmitt's  ideas  and is  forced to  give  up
critical  and  analytical  distance.  On  the  positive
side, much can be learned from the material that
Gross  presents,  and  current  scholarship  on
Schmitt will do well to take it seriously. 
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