Sandra F. VanBurkleo

History, Wayne State University 

“Breaking Promises:  Legislative Divorce, Marital Contracts, and Constitutional Limitation in Nineteenth-Century America”

Beginning perhaps in 1819, with Associate Justice Joseph Story’s concurring opinion in Dartmouth College v. Woodward (which had nothing to do with divorce), a number of Americans – among them, jurists, women’s rights reformers, legislators, governors, and legal scholars – confronted a perplexing constitutional difficulty with important political and cultural implications.  A good many colonists in British North America had practiced legislative divorce, particularly in colonies where marriage had been defined primarily as a civil contract.  With independence and the creation of a new constitutional regime, jurists like Kent and Story noted constitutional impediments to the practice – certainly the contract clause (the subject of Story’s passing comment in Dartmouth) but also, to the extent that couples had property rights in the marriage itself, the takings and ex post facto clauses.  Newly constituted American states, however, did not abolish legislative divorce at once; rather, the nation resembled a patchwork quilt of practice – some with legislative divorce only for a time, then a combination of legislative and judicial divorce; some with judicial divorce only; some without divorce of any kind for much or all of the century.  Amidst this Babel of practice, a good many jurists as well as a number of legislators and governors commenced an extended conversation about the policy merits and constitutionality of legislative divorce.  This conversation, in turn, generated heated disagreements about the nature of the marital contract itself.  By the 1840s, treatise writers like Kent and Joel Bishop (to name only two) had joined the fray; Bishop labored to solve at least part of the constitutional difficulty by distinguishing (as continental theorists had long done) between the agreement to marry (a contract) and the marriage itself (a civil institution) in order to permit legislative divorces in the past to pass constitutional muster.  State and territorial courts were sharply divided on the question of constitutionality:  between 1819 and the 1890s, literally dozens of long, often anguished opinions flowed out of such tribunals, sometimes inspiring changes of mind in statehouses and legislatures.  By the 1890s, the Supreme Court of the United States moved to close discussion by ruling, in a now little read opinion originating in Washington Territory, that legislative divorce probably had been unconstitutional all along, as many states and territories had concluded, but that legislative divorces already undertaken could stand; it mattered only that Americans cease the practice.  

These developments alone might be worth an article:  we need to know more than we know about how and why legislative divorce came to an end in the United States.  Its disappearance was gradual and even grudging in some jurisdictions; contrary to the rather sloppy prevailing treatments of this persistent practice, the adoption of judicial divorce was neither swift nor inevitable.  I contend that extended debate on the merits contributed powerfully both to legislative divorce’s career in particular jurisdictions and to its eventual eradication throughout the nation by the 1890s; the debate thus demonstrates the importance of constitutional limitations in the shaping of private law.  But, equally important, women’s rights activists had noted since at least the 1840s that legal theorists were defining the marital contract more and more conservatively, and that divorce consequently was becoming harder and more costly for women as the century advanced; the evidence gathered here validates their observations.  The secondary literature is virtually silent on the question of legislative divorce.  Women’s historians virtually ignore relevant legal and constitutional issues.  And, with one notable exception (Richard Chused), historians of the family and of family law virtually ignore the practice as well, or treat its disappearance as a ‘natural’ artifact either of democratization or juridification in the 19th century.  Dirk Hartog and others note quite accurately that judicial conservatism (and antipathy toward divorce rooted in a desire to encourage marriage and punish its detractors) explains much of this creeping conservatism.  But that is surely not the whole of it, and indeed may beg the question.  Americans moved from contract to status in this important area of life, rather than from status to contract, as seemed to be the case in other, key areas of economic life, in response to legal and constitutional as well as social or cultural issues.  On the table were a number of important constitutional questions – and questions not easily resolved.  Positions were staked out credibly on both sides well into the Reconstruction era.  

Evidence for this project includes about 150 published judicial opinions (state, territorial, and federal/Supreme Court), a large number of law treatises, legislative records from such jurisdictions as Florida, Maine, Washington Territory, and Pennsylvania, the writings of women’s rights activists (notably but not only E. Stanton), and a scattering of documents from gubernatorial collections.    
