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This paper will point to the influence of marital law reforms on the discourse of the codification movement at different periods of the nineteenth century, drawing attention to the space generated for the entry of positivism into legal thought in America.  This can be seen by contrasting the influence of Jeremy Bentham's codification proposal in the 1820s and the 1880s.  In the earlier period, American presidents, governors, legislatures, and legal reformers declined Bentham's repeated offers to draw up a code for the United States, despite the presence of a codification movement which was underway by the 1820s.  Bentham was unpopular in the early codification movement because of the strength of the common law system and a commitment to common law methods, even among legal reformers.  By the time David Dudley Field revived the movement in the 1880s, this situation had changed.  The woman's rights movement and reform of certain aspects of the common law doctrine of coverture had cast the common law into disrepute, and by the 1880s, reformers could present themselves as liberals arguing against common lawyers, who appeared to be mere defenders of the status quo.  Thus the parameters of the common law-codification divide were altered by the presence of woman's rights discourse, and by the 1880s, Bentham's positivism was rendered acceptable, even as it was unacknowledged.  This paper will explore the ramifications for political and legal discourse.

