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“The Politics of Criminal Justice Reform and the Origins of the Penal State in Progressive New York City”
The social movements of the Progressive era were the engines behind the rise of the policy-making American state.  Before World War I most of the important changes occurred at the state and local level, many as a result of struggles against corruption in state and municipal politics.  Among these battles law enforcement holds a prominent but peculiar place.  Police misconduct was everywhere one of the reformers’ favorite examples of the evils of machine rule, and in some places, like New York City, it was the issue that mobilized the largest number of people for reform coalitions. 

But it has never held a prominent place in any of the major historical interpretations of the Progressive era.  Even according to their respective historiographical champions, criminal law enforcement contributed to the historical significance of neither of the antagonists in the saga of Progressive city. Historians more interested in the major questions about the modern American state typically think of either the welfare and regulatory state on the one hand, or the administrative state on the other, and when historians examine the politics of contention over state formation, it is to questions about the welfare and regulatory, or the administrative state that they look. The apparatus of criminal law enforcement - what I call the penal state – and the politics of contention that surrounded penal state formation in the early twentieth century is absent from this discussion, even though it was central to the reform movements that inaugurated American state formation at the beginning of the century and has become the relatively most prominent part of the American state at its end. 

The lack of direct attention to the formation of the American penal state is especially troubling when thinking about the relationship of law and class in modern American history, because the criminal law and the penal state operate on fundamentally different principles than the welfare and regulatory state.  The latter arise from the class affirming principle of public responsibility for social ills in industrial society, the former from the class denying principle of individual responsibility.  As the power of the penal state increases relative to that of the welfare state, the salience of class and a redistributive approach toward social policy declines and the salience of individualism and a punitive approach to public policy increases. 

Though these issues are national in scope, they emerged early in the twentieth century largely on the state and local level, and so to examine them closely is to tell a story that took place on the state and local level, which I am doing for New York City.  There is no reason, however, to assume that New York was unusual and that similar themes did not emerge elsewhere, if somewhat less dramatically.  Indeed, the rapid emergence of aggressive, policy oriented law enforcement and law and order politics in newer cities where Progressives similar to the anti-vice activists of New York faced less resistance from established political organizations suggests that this was a national phenomenon in the early part of the twentieth century.

This paper will briefly tell the relatively familiar story of the central role of criminal justice reform in the Progressive era politics in New York, from 1895 to 1915.  But instead of concentrating on the battle between reformers and the Tammany Hall political machine, it will focus on the actual conduct of law enforcement in the wake of these political battles, and on the less familiar figures whose words and deeds shaped not a struggle over municipal corruption, but one over the power and reach of the criminal justice system.  It will argue that the debates between two almost forgotten giants of early twentieth century New York politics, District Attorney William Travers Jerome and Justice and later Mayor William Jay Gaynor, and the consequences of the nearly forgotten but in its time epic Becker-Rosenthal murder case, ushered in a new era of penal state formation and a new conservative politics of law and order that would have enormous influence on American politics and public policy for the rest of the century, and beyond.

