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“Of the Worshipful Warrior: Criminal Sanctuary in the Central Middle Ages”
This paper tells the story of medieval sanctuary whereby those accused of wrongdoing could flee from their pursuers to the safety of a church or a bishop=s home. The focus of the work is upon England and France from the sixth to the late eleventh century.  

Typically, legal historians locate sanctuary=s justification in the opposing of sacred and profane ground.  I suggest, instead, that well into the mid-twelfth century, church councils, chroniclers, and capitularies primarily justified sanctuary by the holy person=s duty to intercede on a wrongdoer=s behalf and to administer penance. The intercessory duty, in turn, depended upon a world wherein men=s words and deeds could traverse cosmological and conceptual boundaries.  In this place, the dead aided the living, spiritual and secular tasks mingled, personal rather than territorial law governed, and all knew grace not as justice=s notional antithesis, but as the Holy promise to not abandon those who willingly suffered for the doing of wrong.  These same set of unifying beliefs informed trial by ordeal and the law of the feud. Sanctuary practice was not an alternative to regular procedure, but one among several modes of resolve that were compatible with each other.   

In contrast, one can detect in the late twelfth century a pulling apart and placing in opposition all that had hereunto been interwoven.  As theories of retribution and deterrence took center stage, charity no longer formed part of justice=s definition but became instead its qualifier.  With the movement to conceiving of sanctuary as a territorial immunity, and clear definitional boundaries between the sacred and profane, there arose the possibility of conflict between the two which had previously been unthinkable. So too, with the new urge to classify law into types it became possible to think of law as a thing distinct from the mores and customs of peoples.  Rather law controlled populations.  Accordingly, the giving of shelter to the wayward came to represent not an expression of justice, but rather an exemption from its rigors.  It is, I argue, the advent of analytical distinction in law and theology that introduces polarity between what had previously co-existed in harmony that sets the stage for sanctuary=s downfall in the sixteenth century.    

