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A recent wave of scholarship has highlighted the moral vision underlying late nineteenth-century American law.  This panel offers three perspectives on the era=s notions of morality as they related to a particular set of legal actors, namely, judges.

For much of the twentieth century, scholars portrayed Gilded Age judges as motivated primarily by a desire to promote the material interests of the moneyed class.  During the final third of the century, revisionist historians undermined this longstanding view.  Scholarship on private law proposed that late nineteenth-century jurists had a genuine, if misguided, commitment to law=s logical structure.  These studies of private law jurisprudence often assumed that Christopher Columbus Langdell, and his virtual exclusion of moral considerations from legal decisionmaking, typified the era.  Revisionist historians who focused on public law argued that late nineteenth-century judges were animated by a coherent ideology inherited from the antebellum Jacksonians, one characterized by free-labor ideals and resistance to legislation favoring particular classes.  These scholars recognized a moral component to Gilded Age constitutional decisions, but their intensive focus on Jacksonian notions of liberty arguably neglected other sorts of ethical considerations that might have motivated late nineteenth-century judges.

The three papers on this panel exemplify the current effort to recover the moral vision of Gilded Age private law and to introduce a more complex and multifaceted view of the ethical underpinnings of the period=s constitutional law.  Each of the papers focuses on a concrete development or case that provoked jurists to articulate a moral view of the judicial role.  One paper focuses on the little-explored area of the post-Civil War elected judiciary.  It examines how, in an age of rampant political corruption, elite New York lawyers fought to undo Jacksonian measures regarding judicial selection and to ensure that elected judges had the rectitude necessary to sustain the state's economic development and fundamental rule of law.  The second paper considers the battle waged by many of these same lawyers against the proposed codification of substantive private law.  The anticodifiers, rejecting the diminished role of courts in a codified system, praised the common law decisional process as one that permitted judges to reach a morally correct resolution to each case.  The third paper reexamines the "laissez-faire" jurisprudence of the Lochner era.  It argues that the primary basis for the United States Supreme Court's Lochner-era police power jurisprudence was the justices' desire to protect a rights-based vision of Anglo-American liberty, a moral vision with roots in natural law. 

