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“Exploring the Borderline between Criminal and Civil Law Reform, 1830-1850”

Although there has been increasing interest shown in recent years in exploring the shifting boundaries between criminal and civil law, the histories of criminal law reform and civil law reform have generally been studied in isolation from each other.  Where historians of the reform of the Bloody Code have stressed the influence of humanitarian and evangelical reformers, as well as utilitarians, and have shown that reform was a subject which could capture the public attention and generate wide debate, civil law reform seems to have been a more technical and professional enterprise, of little interest to the wider world outside the Palace of Westminster and Westminster Hall.  Yet many of the most prominent proponents - such as Samuel Romilly or Henry Brougham - were advocates of reform in both areas.  This paper will therefore seek to explore the common interests of criminal and civil law reformers, and to examine in what ways concerns over criminal and civil law reform differed and in what ways they coincided.  In particular, the paper will explore how reformers understood the distinction between criminal and non-criminal matters, both in jurisdictional and substantive terms.  It will consider, firstly, to what degree there was a desire to move towards an assimilation of criminal and civil procedure in the 1830s and 1840s (in areas such as the law of evidence or in proposals for criminal appeals) and how the limits to any possible assimilation were perceived.  At the same time, it will explore debates over how far criminal remedies were to be used in civil contexts, by looking at the movement to reform imprisonment for debt and insolvency, areas where criminal sanctions were used to secure civil obligations, or where a largely ‘civil’ jurisdiction was empowered to apply criminal sanctions.  Finally, it will consider some substantive issues.  The early nineteenth century saw important theoretical developments in criminal law (in part as a result of the Criminal Law Commission’s work), including developing notions of criminal responsibility.  At the same time, the law of civil wrongs was also in the process of its own transformation and the paper will explore possible influences of ideas developed in the context of criminal law reform on the law of torts.
