The Ethical Problems and Legal Rules Surrounding the Use of Lawyers' Papers as Historical Sources
This panel brings together scholars, lawyers, and an archivist to talk about the issues raised by the consultation of and citation to lawyers’ papers in historical research. Few formal rules exist to guide the historian.  Some local and state bar associations have promulgated standards to instruct lawyers about the obligations the attorney-client imposes on them.  In the Vincent Foster case, the Supreme Court ruled that the privilege of confidentiality survives the client's death in order to protect interests in reputation, civil liability, or personal harm to family or friends.  Swidler & Berlin v. US, 524 U.S. 399 (1998).  The Swidler case does not provide much guidance to historians seeking to use historical records that have already been made public; nor does it clarify the liability of archives and universities who accept accessions of lawyers' papers and make them available to researchers.  The ABA advises lawyers to abide by the Swidler case but has not itself promulgated rules specifically addressing the issue of historical research that would govern the bar nationally.

In the course of constructing a digital archive of the Dot Com Era 

(www.dotcomarchive.org; www.businessplanarchive.org), David Kirsch has received attorney work product and client files from numerous failed firms and is grappling with the question of what rules bind the use and release of the documents.  Victoria Woeste has conducted research in the papers of lawyers whose clients, though long dead, almost certainly did not sign waivers to release the papers to researchers.  Susan Carle will comment on the ethical rules governing confidentiality.  Mike Widener, director of the Archives at the University of Texas Law Library, will address the practical and institutional concerns faced by research organizations.  Ray Solomon will comment on the role played by the ASLH/OAH committee on lawyers’ papers.


Since the report of the ad hoc OAH committee on access to lawyers' papers in 1994 (viewable at <http://www.h-net.org/%7Elaw/access.htm>), there has been no further professional reflection on the problem.  The Swidler case has prompted further reflections in the law reviews; a recent treatment argues for a more liberal understanding of privilege in order to further the aims of historical researchers (Patrick Shilling, “Note: Attorney Papers, History and Confidentiality:  A Proposed Amendment to Model Rule 1.6,” 69 Fordham L. Rev. 2741 [May, 2001]).

