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Rape is a crime that is difficult to prosecute under the best of circumstances.  Securing a conviction depends, among other factors, on the victim’s ability to recognize her accuser, the existence of sometimes-perishable physical evidence, and even – though not officially – on the reputation and sexual history of both the victim and the accused.  In the age before modern scientific analysis, proving and prosecuting rape was even more difficult due to procedural rules.   Medieval criminal procedure generally demanded the testimony of reliable witnesses to the crime in question.  Because rape is, by nature, a crime that takes place out of the public view, procuring reliable witnesses can be difficult.  This difficulty is compounded when the victim of a crime is a child, as legal rules denied children below the age of twelve legal personality, rendering the testimony of the very youngest rape victims invalid.

My paper focuses on how a change in procedural law affected the way that legal authorities dealt with an accusation of rape leveled by nine year-old Ermessenda Sabater, a girl living in the Catalan town of Esponellà in the early fourteenth century.  Ermessenda’s case illustrates the way that a specific high medieval procedural innovation – the revival of inquisitorial procedure – may have affected the legal experience of under-age rape victims.  Originally a part of Roman legal procedure, inquisition was revived in the High Middle Ages to deal first with clerical sexual incontinence, and later to prosecute heresy.  But the use of inquisitorial procedure was extended to prosecute other “hidden” crimes – that is, crimes that by their very nature tended to lack direct witnesses to their commission, but that nevertheless needed to be prosecuted.  Ermessenda’s case shows one way in which the revival of Roman legal procedure may have augmented the limited legal agency of some of medieval society’s most vulnerable people, and points to the ways that procedural innovations might bear strongly on the outcome of legal cases.

