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“Ut feratur definitiva sententia: Judicial Duel, Lombard Law and Truth in a Fourteenth Century Legal Treatise”
Most historians dealing with judicial duel in the period after 1215 have analyzed the practice as a species of ordeal designed to provide proof in the form of a iudicium Dei—a judgment of God.  Some have noted its relationship to a larger category of violence that included unregulated combat between individuals, regulated contests such as those occurring in tournaments and fights designed to secure a decision rather than obtain proof.  Explaining the survival of trial by battle as an accepted, if little used, means of judicial decision making in the later middle ages, however, has proven difficult.  Given the availability of romano-canonical procedure, why would anyone use an “irrational” procedural relic like judicial duel?

This paper seeks to answer this question using an unlikely source.  In the latter half of the 14th century, Giovanni da Legnano, a professor of Roman and canon law at Bologna, produced a treatise on the legal regulation of war, reprisals and duel.    

His treatment of judicial duel notes that ius commune authorities expressly prohibit the use of individual combat as a method of proof.  Lombard law, however, does permit duel in certain cases.  Thus, a source of positive law accepted as authoritative in certain jurisdictions by those same ius commune scholars upheld the validity of trial by battle. Key for Giovanni’s analysis of judicial duel is his assertion that the practice can elicit “truth” in cases where ordinary procedures fail to do so.  Discovering “truth,” or what was accepted as truth by the participants, allowed courts to rule and avoided the possibility that the matter would go unresolved. This paper, therefore, explores Giovanni’s analysis of Lombard procedural law as an alternative to romano-canonical procedure in cases where the latter did not serve the interests of justice.     

