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“Immoral Purposes: Prostitution, Concubinage, and Legal Definitions of Morality”

This paper analyzes two cases that have been excluded from the traditional canons of both immigration law and family law.  Both cases--United States v. Bitty (1908) and Hansen v. Haff (1934)--interpret federal legislation intended to prevent the entry into the United States of female prostitutes.  Passed repeatedly in different incarnations over the late-nineteenth and early-twentieth centuries, federal statutes like these prohibited either the importation of women by third parties or, more directly, the entry of women for an “immoral purpose.”  While these acts targeted prostitutes, however, both Bitty and Hansen involved the entry into the United States of women who were sexually involved with men outside of marriage, but who were indisputably not prostitutes.  Faced twice with the question of whether intimate life outside of marriage constituted an “immoral purpose,” the Supreme Court offered two different approaches to understanding the relationship between nonmarital intimacy and legal morality: In Bitty, the Court equated unmarried cohabitation, concubinage, and immorality.  By contrast, in Hansen, the Court recognized these categories as distinct and not necessarily coterminous.

The juxtaposition of these cases, then, points to the blurry boundaries between marriage, concubinage, and prostitution--a blurriness that woman's rights activists had long identified, but that the law had long denied.  This paper will analyze Bitty and Hansen in the context of debates, among legal actors and woman=s rights activists, about the morality and legality of life outside marriage.   When has the law recognized room for moral cohabitation outside of marriage?  What can this history tell us about the shifting legal regulation of life outside marriage, as well as the construction of marriage as the sole recognized structure for legal and moral intimate cohabitation?

