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Law and Religious Tolerance.
Islamic normativity as a constitutional principle


The norms of Islam integrate Non-Muslims into the body politic of the Muslim community by granting them a protected status that, in a number of fields, does not put them on equal footing with Muslims. As far as religious tolerance is concerned, these rules compared advantageously with the treatment administered to Catholics in Great Britain, Protestants in France, and non-Christians in some of the British colonies in America between the sixteenth and the eighteenth centuries. Things changed when the American and the French revolutions instituted new political processes and constitutions. It still took nearly another century to eradicate slavery, but freedom from then on was thought as a universal category implying a political and intellectual dimension that guarantees the autonomy of the individuals and their right to hold and express their opinions in all fields. Equality before the law is defined as a necessary condition of the citizen's freedom. Criteria such as religious adherence cease to justify inequality before the law, the exclusion from access to public office and from the right to act in the public sphere. Freedom of religion becomes a symbol for all public freedoms.

Most Muslim countries, in the nineteenth and twentieth centuries, codified their law and introduced constitutions following the modern occidental model. In the 1970s Islamist movements organized opposition against what they saw as the secularization of the law. This opposition movement led many Arab states to give "the principles of the Islamic sharî'a" a constitutional rank, thus obligating the legislator to enact laws according to Islamic principles. In other words, the legislator and the constitutional or the supreme courts define the content and the limits of Islamic principles, thus strengthening the state's power to define Islam. Most of these constitutions establish a coexistence between guaranteed political freedoms, among them the freedom of religion, and a reference to the normative tradition of Islam. This reference has to be brought into harmony with the interpretation of the political freedoms and the rights and duties of the legislator. The legal semantics that are required in order to decipher the meaning of the freedoms once defined in the light of the Islamic legal heritage can, in the last instance, only be based on the study of the jurisprudence of the highest courts. In my paper, I will address the question of how religious freedom (not tolerance!) is treated in constitutions of Muslim countries drafted or enacted in 2003 and 2004. I will try to show that the direct influence of Western observers on the constitutions of Iraq and, more evidently, of Afghanistan, did not diminish the tension between human rights and political freedoms on the one hand, and the Islamic legal heritage on the other, but rather exacerbated it.
